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LNTEREST OF 4MICUS CURIAE

Americans For Prospenity — Texas is an affiliaie of Amencans for Prospenty
Foundauon (AFPF). 2 non-profit organization with 22,000 members in the Lone Star
State. AFPF is a nanonwide organization of citizen leaders committed 10 advancing
every individual’s right 1o economic freedom and opportunity. AFPF believes reducing
the size and scope of government is the best safeguard to ensuring individual productivity
and prospenity for all Amenicans. AFPF educates and engages citizens in support of
restraining state and federal government growth, and refurmning govermment lo its
constitutional himits.

The issues at stake in this case direcilv concem Amernicans for Prospenty — Texas
and its members. who are taxpayers, parents. and students. The lower court decision by
Judge John Dietz threaiens 1o shut down Texas schools in October unless the Legislature
addresses the violations Judge Dieiz found by increasing state spending on government
schools. Americans for Prosperity —~ Texas and its membership are deeply concerned that
Judge Dietz’s erroneous findings and conclusions. if allowed 10 siand by this Court. could
result in an enormous Lax increase without any educational benefits for Texas children.
The root of this problem is that Judge Dietz failed to consider that there 1s no
demonswrable correlaiion between education spending and resulis and that existing
funding would centainly be sufficient if it were not being squandered on bloated
administration, excessive salaries for administrators, fiscal mismanagement, unnecessary
programs, and inefficient staie mandates. Most critically, there is no guarantec that Judge
Dietz’s couri-imposed, taxpayer-funded largesse for government schools will acrually go

iowards expenses that improve classroom instruction. Americans {or Prospenty — Texas

19
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and its members, as well as the Texas economv and education system, will be gravelv
harmed if the outcome of this case results in the imposition of a new tax burden on
Texans with no accountability or competition io ensure that any additional funds actually

translate into better educational outcomes for Texas students.

ARGUMENT

I. Judiciary Not Empowered to Decide School Finance.

Inatially. we agree with the Defendants that school finance is a political question
that should be seitled by the Legislature rather than this Court. Americans for Prospeniv
~ Texas and iis members believe that judicial lawmaking on complicated policy issues
such as education and taxation interferes with the province of legislative bodies. which
are better equipped to weigh compeung goals and budgetary trade-offs that must
neocssanily be considered. \We urge this Court to reverse Edgewood Indep. Sch. Dist v.
Nirbv. 777 S.W.2d 391, 397 (Tex. 1989) and is progeny and thereby exit the school
finanoc thickei. Ieaving this issue o the judgment of the Legislature.

In addition to the Defendants’ arguments on this poini, we would note that the
constinutional provision at issue in this case provides that *it shall be the duty of the
Legislature of the Siate....”" TEX. CONST. ant. VII, § 1. This language clearly connotes
that it is the Legislature, not any court. which is vesied with the sole authority to
implement this constitutional provision. Furthermore, many constitwtional provisions
make clear that the Legislature has sole authority to determinc appropriations. See TEX.

CoxsT. art. 111, § 35; TEx. CONST. art. Il1, § 49a; TEX. CONST. art. VIII, § 22, Similarly.

(V%)



the relief granied by Judge Dieiz, which requires increased state funding of government
schools. essentially requires a tax increase in violation of the Texas Constitution’s
requiremeni that 1ax policy onginate in the Texas House, not the judiciary. See TEX.
CoxsT. an. 1, § 33. Because it would effectively require the Legislature 1o increase
appropnations and raise taxes, Judge Dieiz’s ruling is itself unconstitutional as 1t exceeds
the province of the judiciary and tramples on the authonity of the Legislarure.

Second. we urge this Court 10 agree with the Defendanis that the Plaintiffs lack
standing to pursue this case because it is nothing more than the state suing iself. It s
paradoxical that school districts, themselves political subdivisions of the Siate. would
have starding 10 sue the state for more money. This precedent would seemingly allow
for limitless suits ai the taxpayers’ expense. Can cities, counties, or even individual state
agencies now sue the siate for more funding? Allowing such selfserving legal actions
between siate entities circumvenis the other branches of government. particularly the
legistative budgei process, and creates unlimited liabilities for taxpayers, as illustrated by
the over $3.8 miilion in legal fees that the district court awarded plaintiffs’ and
intervenors” attomneys at taxpayer expense, not to mention the time that the siate’s

iaxpaver-funded lawyers have invested in this case.

II. No Correlation Between State Share of School Funding and Student
Performance.
The lower court decision is faially flawed because it presumes, without any

supporting evidence, that there is a connection berween increased funding and student

performance.



The most robust social scientific finding of the past four decades 15 an enduning
and high comrelation between academic achievement and family socio-economic starus.
David M. Engstrom. Civil Rights Paradox? Lawyers and Educational Equity, 10J.L. &
POL'Y 387. 412 (2002). There is no sysiematic relationship between educational inputs
and outpuis. See Enc A. Hanushek & Charles S. Benson, Making Schools Work:
Improving Performance and Controlling Costs 2349 (1994); Enc A. Hanushek, When
School Finance "Reform” May Not Be Good Policy. 29 Harv. J. LEGIS. 423 (1991).
“{Tihere is litle comelation between school spending and educational achievement.”
Michael Lewwn. Suburban Sprawl: Not Just an Environmental Issue, 84 MARQ. L. REV.
30}, 377 (2000). ~The reality is that educational outcomes depend on a staggenngly
complex web of vanables and value judgments that, despite the best efforts of education
cxperts 1o find consensus, remain deeply contested.” David M. Engstrom, Civil Rights
Paradox? Lawvers and Educational Equity, 10 J.L. & POL'Y 387, 412 (2002).

The absence of a positive comrelation between educational spending and student
performarce is evidenced in the 1991 National Assessment of Educational Progress
icsting of exghih-graders™ maih skills. “North Dakota, ranked 32nd in the nation in terms
of per-pupil spending. performed the best while the District of Columbia, which spends
the “nost per student, finished second to last.”™ Justin J. Sayfie, Educaiion Emancipation
for tnner City Studenis: A New Legal Paradigm for Achieving Equality of Educational
Opportuniiy, 48 U. Miaxg L. REV. 913, 934 (1994). ““Uiah spent less money per student
than every other staie in the union in 1992, $2.993, yei ranked 4th and Sth respectively

among all states in SAT and NAEP scores.” /d.



There is more recent evidence right here in Texas of the lack of any correlation
between per student spending and student performance. For example, Texas Educaiton
Agency siatistics show that the three districis that have the lowest cost per student -
Texhoma, Red Lick, and Wvle (Taylor) ISDs - are all rated either recognized or
exemplary despite per pupil costs below $S5.000. See Exhibit 1. Conversely. Reagan
Countv. with a per pupil cost of $9,702 per student. one of the highest of any medium-
sized districts, is raled unacceptable. Similarly. Dime Box I1SD has a per pupil cost of
$9.635 but is also deemed unacceplable.

Even assuming there is a correlation between school funding and siudent
performance. there is no evidence that a greater share of such funding coming from the
state as opposed 10 from local taxpavers. results in higher overall funding. Indeed. there
is sigmficani research showing the contrary. Evidence from siates whose courts have
promoted centralized school spending suggests that increased state financing 1s more
likelv 10 reduce average spending relative 10 that of other states. See Bradley W.
Joondeph. The Good., The Bad, and The Ugly: An Empincal Analysis of Litigation-
Prompied School Finance Reform, 35 SANTA CLARA L. REV. 763, §10-11 (1993) (studv
of six school districts finding ihat court orders in school finance litigation requinng
increased centralized staie spending actually reduced overall rate of increase in
expenditures for education). William Fischel. Professor of Economics ai Dartmouth
College. explains that centralizing a greater share of education spending tends to reduce
total education spending because funding a1 the local level provides a greater financial
incentive for taxpayers and voters io support the education of other people’s children.

cven if they do not have children in government schools. He notes: “Capitalization of the



benefits of educaiion into individual property values makes it rational for even childiess
people who own homes larger than those with one bedroom to offer suppont for
educaiion.” William A. Fischel. How Serrano Caused Proposition 153. 12 J.L. & PoL.
607. 620-21 (1996). Ewvidence for this theory was provided by economists Jon Sonstehe
and Paul Portney in their study of the City of South San Francisco, which demonstrated
that voiers took account of expecied property value changes resulting from school 1ax
referenda in 1970. See Jon C. Sonsielie & Paul R. Portney, Take the Money and Run: A
Theory of Voting in Local Referenda, § J. URB. ECON. 187 (1980).

In sum. there is insufficient evidence 10 meei the Plaintiffs’ burden of establishing
that increasing the siate share of spending on education will increase aggregaie spending
on education and. furthermore, that additional funds will result in improvements in

siudeni academic performance.

ITI.  TInefficiency and Inadequacy in Current System Does Not Result From
Insufficient State Funding, But From School Districts Misdirecting Existing Funds
Away from the Classroom.

To the extent that the current system of government schools. or some school
disinias, provide an education that is unconstitutionally incfficient and inadequate, the
prnimary source of this infirmity is not a lack of state funding. but rather the gross misuse
of existing funds.

For one thing, Texas already spends more per student on K-12 education than any
of its surrounding stales — Louisiana, Arkansas, Oklahoma, and New Mexico. Even

adjusted for Texas™ higher cost of living compared to those staics. Texas spent an average

-]



of $6.937 per studeni duning the time period at issue in this litigation compared with
$6.756 in Louisiana, $6.390 in Arkansas. $6.676 in Oklahoina. and $6,794 n New
Mexico.! Furthermore. Texas pays its teachers an average salary that is more than $3.000
higher than any one of these states” I this Court upholds Judge Dietz’s determination
that Texas' current level of education funding is inadequate and unsuitable, the Court will
also effeciively be condemning the lower level of education funding in every state
bordening Texas and the considered judgments of their legislative bodies as well as the
Texas Legislatre.

In fact. the overwhelming ewvidence indicates that the problems the plainufis
complain of are not due to inadequaie state funding. but their own misdirection of funds
away from the classroom and their squandenng of funds on superfluous layers of
administration. excessive salaries for administrators. and mind-boggling boondoggles.
First. many distncts are diverting a disproportionate share of their revenues nto bloated
burcaucracies. In fact, Exhibit 1 shows that West+QOrange Cove ISD spends only 32.4
percent of its funds on classroom-related expenditures. This is the fourth worst figure
of anv distnct in the state of Texas and is indicative of gross mismanagement. putting
them in ro equitable position (0 demand more money from state taxpavers 0 bankroli
their wasteful spending habits. Although their mismanagement is not nearly as wretched
as Wesi-Omange Cove, both Edgewood and Alvarado 1SDS devotc less than 50 percent of
their resources 1o the classroom, placing them in the bottom half of all Texas school
districts. These districis should be required to at least meei the staie average for directing

a peroentage of their resources 1o student leaming before they are heard to complain of

' U.S. Deparument of Education, Profile of the Scuthwest Region, April 18, 2005, available at
hup: www.rzc-ed.org/Defauliaspx?abid=3 1 6& DMXModule=893& Download=inline& Entry1d=930.
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inadequate state funding. Moreover. as Govemor Rick Perry and Texas House Public
Education Committee Chairman Kent Grusendorf have stated, at least 65 percent of
education spending should be direcied 10 classroom-related expenditures.’

A significant cause of this misuse of existing resources is a glut of nor-teaching
staff. For example. West-Orange Cove is in the bottom 20 percent of all Texas school
distncts with only 9.6 students for every non-teaching staff member it emplovs.
Remarkably. Dnpping Springs ISD, which like West-Orange Cove ISD has
approximately 3.200 students, manages to get by with 159.8 studerts for each non-
teaching staff member.' Indeed, Dripping Springs is rated recognized while West-
Orange Cove is rated acceptable, despite, or perhaps party because, of its surplus of non-
teaching staff. The Plaintiffs have provided zero evidence that excess levels of non-
icaching staff increases student achievement. In fact, such larded lavers of bureaucracy
likely create more hoops for teachers 10 jump through, more paperwork. and other
inefficiencies which tend 10 reduce teacher effectiveness and. perhaps therefore.
undermine student achievement. The fact is that. in 100 many Texas communities. school
distncts view their roles as employers as much as educators and Judge Dieiz’s decision
will only perpeiuvaie this pork-laden gravy wain without any attendant educational
benefits.

This misuse of resources and inefficiency is further compounded by the excessive

salanies many distncts pay their administrative staff. Superintendent salaries have grown

* See Lore Siar Report. June 27. 2005, avzileble at www. lonestarreporiarg

‘ Edeewoed ISD is also well below nvernee, coming in ot £267 with only 10.6 students for every non-
weaching staff member. Alvarado ISD is slighuy above average at 381 with 13.8 students per non-
icaching s2ff member.



as much as 77 percent in the last five vears.” The average base salary for superintendents
in Texas increased 7 percent in 2002-03, according to a computer analysis by the San
Anionio Express-News of 1.134 school districts and charter schools while teachers’
salanes increased only 1.7 percent in that same peniod according to a survey by the Texas
Association of School Boards. /d. For example, the superintendent of San Antonio I1SD
makes $273.305 and his contract calls for a minimum 7.5 percent salary increase
annually. /d. Beaumont [SD lavishes $281.567 on its supenntendent. even though it 1s
rot one of the state’s largest distncts. /d. Ardington 1SD pays its superintendent some
$190.0600 in addition to a wide assortment of benefits. such as a peny cash fund of $4.010
and a $780.25 a2 month auto and mobile phone allowance that truly takes 1axpayers for a
ride.® In addition 1o their taxpayer-funded salaries and perks. the Dallas Morning News
recently exposed the following superintendents for their crass conflict of interest in liming
their pockets with thousands in consulting fees from vendors their districts contract with:
Annette Griffin. Camroliton-Farmers Branch ISD; Nadine Kujawa. Aldine 1SD: Bill
McKinney, Region IV education Service Center (Houston); Leonard Merrell, Katy I1SD-
Hector Montenegro, Ysleia ISD; Mike Moses, Dallas ISD; Ruben Olivarez, San Antonio
ISD; Doug Otto. Plano ISD: Rick Schneider, Pasadena 1SD; Kewvin Singer, Grapevine
Colleywille ISD: Keith Sockwell. Northwest ISD: and Jim Surratt, Klein iISD’

In addition t0 supenniendents. other central administrators also make sizable

salanes, draining more money from the classroom. The average central adminisirator

* Tomes. McNeliy. Top dollar for schools’ wp dogs: Trustees say superintendents arc caming their pay.
which has soared in recent vears. San Antonio Express-News, March 8. 2004, pz. 1A.

® Staff Editorial. Unlocking the Records. Forr Worth Star-Telegram, June 13. 2004, pe. 1E.

' See Parks. Scon. School chiels hobnob. profit $2.000 in consuhing fees offered 10 anend conferences with
vendors, Daffas Morning News. July 1S, 2004, pe. 1 A; Suaff Editonal. Contract clauses. Daffas AMorning
Neus, August 13, 2004, pe. 2A; Supeninicndents on the Take?. Texas Journal. June 14, 2005 available as
hup: wenasjournal.comiindex php‘weblogbaksheesh/.
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salarv statewide was $72.232 in 2004, and significantly higher in many of the plainuff
and intervenor districts® For example, the average Dallas 1SD central administrator is
pad $83.736 while onlv a few miles away Highland Park 1SD pays its central
administrators an average of $106,831. /d.

Bevond employing too many admimstrators and paying them 100 much. many
school distnicts spend money on countless other non-classroom cxpenses that arc either
unnecessary or could be privanized. Unnecessary non-classroom expenditures include
junkets for admimstrators and funds spent to retain consultants and legislative lobbyists.
“The Dallas Morning News reported on the seven-member cohon of Allen educators who
fiew to Austin to lobby for a day at $210 per flight. I'm esiimating with big meals and
remial cars. this trip cost upwards of $2,000.° One retired superintendent from a Dallas
arca school district will be paid a $75,000 “consulting fee” for 2005-06.'°

The Texas Public Policy Foundation has‘idemiﬁed almost S5 million dollars of
waste in Dallas 1SD alone, including $1.6 million for lawyers. $375,000 for vanous
chambers of commerce. S14.500 for Billie Arbuckle Adventures. and S2.7 million for the
Young Audiences of North Texas, which sponsors hardly essential afier-school programs
in areas such as puppetry. flamenco and African drumming.!' Meanwhile, Laredo 1SD

Supenintendent Sylvia Bruni has implemented programs training students in voga.

! Holland. Kristen. District finances don't it the mold: Snedents have done well withou: big spending. but
officials want mure. Dalles Morning News, Apnil 21, 2004, pg. IN.

® Parks. Scoit. Your Tumn: Suggestions from saving monrey in schools. Dallas Morning News. March 26
2005. Available a1

higp:/faww.dallasnews. com.sharedrontentydws’dn’education /columnists/sparks/sioriesf03 2805dnmetedpark
5.16{346239.haml.

114 id.

" Panterson. Chris. Crack open schools™ books, Austin American-Statesman, April 28. 2005, available at
hap: www.iexaspolicy.com pdL2005-0+4-28-ans-books.pdf: see afso Young Audiences of Nonh Teaas
websiie availzble at hitp>”www.yanonhiexas.org.



breathing exercises. and water consumption.’” At the same time, Laredo 1SD. along with
the Nauonal Education Association, the Texas Siate’s Teachers Association, and eight
other school distnicts. is now suing the federal government over the No Child Left Behind
Adt 10 obtain still more taxpayer funds."

Distnicis could also achieve significant savings by privauzing non-classroom
functions. such as transportation and dining. Additionally, while the Plaintiffs complain
aboui their faciliues. they have failed 10 show that they are efficiently utilizing their
existing funds for conswtruction. In fact. Fort Worth I1SD has discontinued awarding
construciton contracts (o the low bidder. moving instead 10 a system based on subjective
criteria such as a contractor’s race and residency in the school district.” Earlier this vear.
Austin ISD chose 10 increase its construction costs by caving into demands by union
bosses and liberal acovists to provide health insurance for the employees of construction
coniraciors thai the Austin American-Statesman esumates will rob 1axpavers and students
of $10 10 S15 million that could have been used for facilities."

Finallv. there are far 100 many school distncts in Texas, but because they are so
icthered 10 their own administrative nests, districts have refused to consolidaie with one
another cven when it would clearly increase the efficiency and adequacy of the svsiem.
Texas has some 1,052 school districts. Remarkably, as Exhibit 1 shows. 37 of these
distnicts have fewer than 100 students. Moreover, 544 districts — more than half of all

distnicts — have fewer than 1,600 students. Amazingly, |15 distncis have more non-

" Brain Based ¢r Brain Dead?, Texas Journal, December 14, 2004, available at
biip/1exasjoumal.com/index.phphveblog brainy_in_laredo’.

' Laredo ISD Prefers Litigation to Education. Tewas Jourral, lunt 27, 2005, available a1
hiip:"texasjoumal com/indzx.php/weblog/izredo.

" Melendez. Mickelle. Trustees Change Contract Criteria, Fort Worth Star-Telegram, Janvary 7. 2001, pg.
i.

¥ Siaff Editorial. Austin wxpayers asked to do 0o much. Austin American-Statesman, April 23, 2005. ps.
Alb



icaching staff than st-rudems. Some 22§ distnicts have less than ten studenis per non
teaching staff member.

Not surprisingly, Exhibit 1 iilustrates that the smallest Texas school distncts tend
10 have the highest per student cost. Academic research has clearly demonstrated that.
due 10 cconomies of scale. it is inefficient to have a plethora of very small school
distncts. See Kalvan Chakraborty. Basudeb Biswas. and W. Cris Lewis, Economies of
Scale in Public Educanon: An Econometric Analysis. CONTEMPORARY ECONOMIC
PoOLICY (18)2 (2080). One author notes. “The observation that per-pupil costs decrease as
enrollment increases from very low levels is generally not disputed.™®

There is also evidence specific to Texas of the inefficiency associated with a
surfeii of small districts. The Compurdier of Public Accounts recently noted. “Since
ihere is 2 higher cost associated with providing a comprehensive educational program in
districzs with fewer than 1,600 students, Texas spends approximately $3235 million cach
vear (through the small-district adjustment) to help those small distncts. Even with
addiional funding. it appears that some districis are unable to offer the minimum number
of courses required by the state.”'” The Comptroller concluded, “Consolidation of even
very small school districts can result in a higher quality educational program for the
studenis and a more efficient use of scarce resources.™® Indeed. in addition to
climinating the inefficiency associated with redundant layers of administration, there 15
evidence that school district consolidation improves academic performance. See William

Duncombe, Jerry Miner, and John Ruggiero, Potential Cost Savings from School District

¥ Reilly. Catherine. Schoo! and School Dismict Consolidation: Major Concepts. June 9. 2004, available at
www.umaine_edu’mese/ResearchEcoDev/schooll pdf.

" Texas Comptrolter of Public Accounts. available at

hap. www.window siate v usipr ‘aig atged atgedd3 huml.
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Consolidaiton: A Case Study of New York. ECONOMICS OF EDUC. REV. (14)3 (1993)
(showing found thai New York students in larger school districis tended 1o perform betier
on the staie’s high school Regents Examination and that performance on Regenis was
highest in distnicts of between 1.000 and 5.000 pupils). This stedy of New York distncts
atinbuted some of the better performance to the wider range of courses. including college
preparaiory courses. offered in larger school distncis.

Furthermore, the resistance of the plainuiffs, intervenors, and other school districts
i0 consolidation is in large measure responsible for the disparities in the tax base for
which they now seek extraordinary judicial relief. Fewer school districts would resuit in
a2 broader average iax base for each district, reducing the dispanties of which the
plaintiffs complain. thereby both decreasing the number of districts that purportediy have
no choice bui to tax at the maximum rate. the number of districts from whom recapture
dollars are aken. and the number of districts to whom recapture dollars are redistribuied.
Consequentiv. the evidence on the issue of consolidation demonstrates yet again that the
plainiiffs’ inadequacies and inefficiencies are largely of their own making.

In sum, the plaintiffs are largely responsible for their own admitted inefficiencies
and inadequacies in educatuing students because their own decisions result in the gross
misallocation of resources away from the classroom. On equitable grounds alone. these
plaintiffs have unclean hands and they should not be allowed 1o raid the state’s coffers

until they put their own fiscal houses in order.



I'V. State Mandates Are the Other Primary Source of Inefficiency and Their Repeal
Would Render Existing Funding Sufficient and Adequate.

If this Coun determines that the existing system does not meet the state’s alleged
constitutional obligation to provide an adequate and efficient educational system. the
Court should nonetheless reject Judge Dieiz's conclusion that this is due to a lack of state
funding. Instead, the evidence demonstrates thai existing state funds, if they are not now
sufficient 0 provide an adequate education, would be sufficient if this Court were 10
stnke down inefficient state mandates that drive up costs while preducing no discernable
educational benefits. At the least. the Count should give the Legislature the option of
eliminating these mandates as opposed 10 taking the costly actions effectively mandated
by Judge Dieiz.

The first such inefficient mandate is the uniform 1eacher salary schedule This
state cffectively requires school districts to adopt salary schedules that are grosslv
incificient. Under such schedules, all teachers are paid the same according 10 their vears
of cxperience. regardless of their effectiveness, or lack thereof. This system 1s
cxoeedingly inefficient for at leasi three separate reasons identified by Michael
Podgursky. who is Chairman of the Department of Economics at the University of
Missouri at Columbia. See Michael Podgursky, Reforming the Single Teacher Salary
Schedule in Public Schools, TEXAS EpuC. REVIEW, Winter 2003-04."° These are
differences by field, differences by quality of teaching performance. and differences by
school. /d. With regard 1o differences by field, the current teacher salary scale is in large
measure responsible for the lack of good teachers in fields such as math, science. and

bilingual education because teachers in these fields cannot be paid more, cven though

¥ Available ar hip2www.educationreview.homesicad.com/2003R eforming TeacherPay.huml.
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their services are generally in higher demand in the private sector than teachers in other
fields.”™ Podgursky also notes that Texas' teacher pav scale fails 10 provide an incentive
for ieachers 10 maximize their performance and reduces the morale of high-performing
and hard-working teachers who see their less commiited counterparts make the same
salanes although they put in less effort and leave earlier. Finally, Podgursky points out
thai fixed teacher salary schedules are inefficieni because they do not adjust for the fact
thai it is more difficult and less desirable to teach in some schools, particularly those in
more dangerous areas with student populations that have higher rates of disciplinary
infractions. including violence againsi teachers. Podgursky concludes:

Most southemn states mainiain state-wide minimum salary schedules. By
default. these state-wide schedules become the actual schedules for many
distncis, and form a benchmark for many more. However, 1 am unaware
of anv careful analysis or economic rationale justifying the structure of
these schedules. Why does it take 29 years to reach the top of the North
Carolina schedule but only 15 10 top out in Tennessee? Why is the ratio of
MA-max 10 MA-min. 180 percent in North Carolina. but only 152 percent
in South Carolina. and 124 percent in Alabama?

Compensation policy is not something thar is efficiently designed or
implemented from state capiiols. State-policy makers simply do not have
adequate information 1o design the best compensation policy for hundreds
of local districis and thousands of schools. In light of the inefficiencies
associated with the single salary schedule, the best course of action for
staie policy-makers who seek 1o regulate wage-setting by local disinicis
would be to limit their efforts to seuwting (and funding) competitive
minimum siarting pay for school teachers. How distncis choose 1o
structure their pay beyond starting salanes, and which teacher credentials
or training is rewarded oughi 10 be lefi to local school administrators.

Id. (emphasis added)

* =M1}i is problematic 1o have science and math teachers be paid the same as teachers in fields that do not
have as amracive salanies as the sciences. Doing so results in shoroges of math and science tecachers”™
Teacher Quality and Teacker Pay: An Interview with Richard Mumane. Thompson Professor of Educanon
and Soctety. Harvard Greduate School of Educavon 7 GEO. PuBLIC POL'Y REV. 111, 111 (2002).

16



In addition 10 the inefficiency of the naid teacher salary schedule, the state’s
svsiam of teacher certification is a major source of inefficiency and inadequacy This
svstem places too much emphasis on training in pedagogy and not enough on actual, real-
world knowledge of the subject mater, particularly in the sciences. The result is that the
increasingly large pool of early retirees from ficlds such as medicine and engincenng.
who would be willing to teach at leasi part-time and in many cases do not need the
money. are unable to do so. Reforming the state’s outmoded ieacher certificaton scheme
woulid resuli in cost savings and better teacher quality. improving both the efficiency and
adequacy of the system.

Texas Public Policy Foundation Director of Research Chris Parterson explains.
“Over the past decade. empincal research has been very clear about this problem. There
1s no consistemt valid research that demonstrates fully centified teachers. produced by
tradiiional colleges of education, are more cffective than teachers who come 1o the
classroom through other means, according to the State Board for Educator Ceruification
In fac. teacher effectiveness comrelates beiter wiath deep subject arca knowledge and
verbal skills than with teacher certification. ' Patterson further explains:

Today. our state requirements for teacher certification neither produce nor

ensure teacher quality. On the contrary, these requircments act as a bar 10

some highly qualified individuals who would like to teach. Although

Texas has developed an alternative teaching certificate, and approximately

15 percent of eachers are now certified by completing educator programs

established by institutions other than universities, this alternative offers

little fiexibility and innovation.

An all oo common example is that of a successful businessman we

recently mei in Dallas. Holding a Ph.D. in geology. he had worked with

political leaders from around the world. Upon retirement, he decided a
way (o give back 10 Texas was to pass on his knowledge and expericnce as

-! Parterson, Chris. “Quality Must Drive Teaching Sizndards.” November 5. 2003. Available at
hip: www texaspolicy.com/commentaries_single php?repon_id=101.
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a high school science teacher. He was told, despite his credentials, he
needed 1o spend two years in college 1o leam how to be a teacher. He did
that, passing the required tests with flving colors. He was then told he
needed 10 spend a school year as a practice teacher. For this man, that
proved too much and he dropped the idea. He lost nothing but some time.
Students. though, lost the opportunity to leam at the feet of an amazing
resource.

If the state certificanon system is to serve children, certification must be
redefined and the bammers tom down. Proven teaching abilities that
underwrnite student success must be the sole basis for certification —
subject area knowledge and good verbal skills. Current requirements.
excepi those pertaining to student safety. should be eliminated. Full
discretion should be given to school distncts for hiring and orienting new
teachers to meet their unique classroom needs.”

State law also promotes inefficiency and inadequacy by making it too difficult 10
relieve ineffective teachers of their duties. “Texas employment law and teacher contract
provisions make 1t difficult for pnincipals to get rid of expenenced teachers. Thev can
rarelv be fired on the spot unless they become criminals or blatanily derelict.™ Current
law - the Termn Contract Nonrenewal Act of 1981 - requires school districts to notifv a
icacher 45 davs before dismissal and to offer that person the option of a hearing before
the school board.**  An independent hearing officer must advise the board on its ruling
Mary Smith. a principal at Emerson Elementary School in Midland, Texas. told the
Dallas Morning News she has fired only three teachers in 13 years and that the hardest
teacher to gei rid of is the one who wants to do the minimum and draw a paycheck ™ She

notes:

= Id.

# Parks. Scon, “Bad Teachers Get Push Towards the Door.” Daflas Mormning News, February 3. 2002, p
1A,

** Staff Editonial. “Middle Ground.” Fort Worth Star-Telegram, Febreary 22. 2003, pe. 12.

* parls. Scon. “Bad Teachers Get Push Towards the Door.” Dallas Morning News, February 3. 2002. pg.
1A

(.‘rﬂ
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One was very disorganized. Her classroom was drab, and there was

nothing on the walls. She had no tolerance for kids. Ofien. the lights in her

classroom weren't on. She wanted to sit at her desk and read her books

while the kids rezd something else silently. It took me two years to getnid

of her. I got her on her lack of lesson plans and on my personal

obsernvations.

Id
Simalarly. education scholar Fredenick Hess repons:

One high-ranking Texas district official wryly explained what it takes to

fire a teacher in that nonunion state: Firing incompetent teachers for poor

performance or for engaging in misconduct is as time consuming and

demanding as mying to convict someone of a crime. . . . Are we saying it

can’t be done? Of course not. What we are saying is that it requires almost

100 percent of a principal’s time to hope to win a case to fire one bad

H

teacher.™

Nationally, public school districts report dismissing about one teacher a vear for
low parformance.”” This amounts 1o a rate of well under | percent, compared 10 a rate of
4.9 percent in charter schools.”® Public school teachers have been caught sticking a
child’s head in a ioilet, reading the newspaper while children gambled in the back of the
room. and missing weeks or months of school at a stretch and yet kept their jobs.™

in sum. by repealing the staie laws that compromise school ecfficiency and
adequacy by making it too difficult and cumbersome to fire incompeient and incffective
icachers, the efhiciency and adequacy of Texas schools can be improved without any
additional siate funding.

Another state mandate that undermines efficiency and adequacy 1s the class size

requirement. The Legislature enacted a class size law in 1984 requiring a maximum of

* Hess, Frederick. Teacher Quality. Teacher Pay. POLICY REVIEW. April 2004, availzble a1
hip://aww policyreview. arg apr0+ikess himl.

" id

“1d

™ See Frederick M. Hess. Revolution a1 the Margins (Brookings Institution Press. 2002).
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22 studems jor every teacher in grades K-4.*® In reality, state restrictions on class size
have reduced the average number of students in Texas K-3 classrooms to only 18
However. recemt research using value-added studeni achievement data have found that
student achievement gains are much more influenced by a student’s assigned ieacher than
other factors like class size. See S. Paul Wright ei. al., Teacher and Classroom Context
Effects on Student Achievement: Implications for Teacher Evaluation, |1 J. PERSONNEL
EvaitamoN IN EDUC. 57. 61-63 (1997). Class size has. at best, negligible effects on
sivdeni achievement. See Linda Darling-Hammond. Teacher Quality and Student
Achievement: A Review of State Policy Evidence. § EDUC. POL'Y ANALYSIS ARCHIVES |
(2000). available at hup://epan.asu.edw/epaa’v8nl. Moreover, anificial limis on class
size by definition require hiring more teachers. some of whom are not as qualified as
those hired before them. This compromises both efficiency and adequacy because the
rescarch, as documenied by the Progressive Policy Institute. overwhelmingly
demonstrates that teacher effectiveness has a far greater impact on student achievement

2 g - . .-
2 By lifting this unfunded state class size mandate and giving school

than class size.
districts discretion to balance class size with other educational priorities, efficiency and
adequacy can be enhanced without any additional state funding.

Ultimately, if this Coun decides the issues of efficiency and adequacy. it should

cither hold thai the state mandates discussed above are inconsistent with an efficient and

adequate school system or, at the very least, make clear that the Legslature has the

* See hip. www.atpe.orz/Publications’Spr_05caprom.hun.

# Panersoa Chris, “Paying for Education: What is the True Cost?.” May 2004. availzble at

hap: www.iexespolicy.com/pd72004-05-sf-payingforeduc pdf.

¥ Andrew Leigh and Sarah Mead. Lifting Teacher Performance, Progressive Policy Institute Repont. April
2005. available at hip:” www_ppionline.org ‘documents teachqual_0419.pdf.
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discreiion 10 enhance efficiency and adequacy of the existing system by repealing these

costly and counterproductive mandates rather than providing any additional state funding.

V. Remedy for Inadequacy or Inefficiency Should Be Reforms, Not More Funds.

If atlowed 10 stand by this Court, Judge Dietz’s order can only be interpreted as a
mandate that the Legislature appropriate significantly more money to govemment
schools. which would result in a sizable tax increase. perhaps even a job-killing state
income 1ax. In his orders of declaratory relief, Dieiz proclaimed that “the constitutional
mandate of adequacy exceeds the maximum amount of funding that is available under the
State’s current funding formulas™, “the school finance sysiem fails to recognize or cover

an

the costs of meeting the constitutional mandate of adequacy,” and that “the current
funding capacity of the Texas school finance sysiem fails 10 provide Intervenor districts
with sufficient access 10 revenue 1o provide for a general diffusion of knowledge to their
students...” Because Judge Dietz did not consider the wasie and misuse of funds by
school distncts themselves or the inefficient siate mandates that raise costs, the relief he
ordered does not include any requirement that the new funding be direcied 1o the
ciassroom or be tied to performance standards.

Even if this Coun upholds Judge Dieiz’'s findings that Texas’ current education
system. or at least some distncts, are inefficient and inadequate, the Court should modify
the relief ordered by Judge Dieiz There are many policy approaches that the Legislature
mighi take to improve the efficiency and adequacy with which educational senices are
delivered 10 Texas children. many of which would not involve increasing state funding.

However. the specificity of the relief granted by Judge Dietz, without any basis in fact or

law. excludes the possibility of these alternative approaches and, in so doing. dewviates
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from ihe appropnate role of the judiciary and tramples on the fundamenial constitutional
role of the Legslature io select from among different policy options. Moreover. by
lifuing some of the siale mandates on school districts and encouraging or forcing srmll
disincis to consolidate, the Legislature could decrease the number of districis that claim
iheyv must tax ai the cap rate, which would also reduce the number of districts that wulv
neced 10 tax at the property tax cap, which Judge Dietz concluded creates a de facio
statewide property tax.

There are numerous such options that the Legislature could pursue to cure the
purporied inefficiencies and inadequacies idennfied by Judge Dietz.  First. the
Legislzture could require that districts direct a cenain percentage of educational funds to
the classroom.  This would foree disinicts to streamline their bloated administrations.
resulting in more money for instructional expenses without any additional spending bv
ihc state.

The Leaislaure could also require inefficiently small distncts in close proximity
with one arother to consolidate. Even short of that. the Comptroller has recommended
reforms 1o encourage consolidation. Consolidation would reduce inefficiencies and free
up additional funds for instructional-related expenses.

The Legislature could also limit the number of non-teaching staff per student and

cap salanes for superintendents and other administrators. \Vhile local control remains an

%2 A. The Texas Education Code, Sections 19.031(a}{1) and (2). coveming school district consolidation
should be modified to remove the requirement that two or more scthoo! districts must be contiguous 1o
coasolidatze. B. Texas Education Code. Section 23.993. resuicling eligibility to reccive incentive aid
pavinents o districts which contzin at least 750 students or 2 majornity of students in the county containing
the majernity of the land area following consolidation. and Section 23.994. restricting the use of incenuve
aid payments to the retirement of existing bonded indebiedness. should be repealed. Secton 23999, which
deals with connty-line school districts whose consolidaton results in fewer than 750 children in average
dajly anendance. should also be repealed. Ser Texas Compuoller of Public Accounis. Increase
Consolidation [ncentves for School Districts. evailable at

hip: www.window state. tx.us/tpratg aiged alged03 huml.
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imponani principle. taxpayers in Chapter 41 recapture districts should not be forced to
pay for waste in school distnicts that they cannot affect by voting in local school board
clections. Minimum staie standards for administrative efficiency and fiscal responsibihity
would. once again, free up more money 10 cover classroom-related expenses that might
aciuallv have some educational benefit.

The Lemslature could also improve performance by providing financial
incentives for those districts. schools. and teachers that improve student performance.
For cxample, by requiring that some percentage of existing teacher salanes be based on
ment. teacher effectiveness can be enhanced. Additionally, the Legislature can improve
the efficiency and adequacy of the current svstem by changing state law so that it 1s not
as difficult to tenninate bad teachers.

The Legislature could also abolish the cumrent class size mandate that
compromises efficiency and adequacy. This would enable disincts to rehieve the least
cifoctive teachers of their duties, improving the average quality of their teaching
faculties. It would also allow districts to devote the savings to expenses that would have
some comelation with educational outcomes.

Funthermore. the Legislature or the counts can place distncis and schools that
continue to fail due to mismanagement under court orders and receivership. Such
districts can be reconstituied from the ground-up to root out institutional policies and
practices that perpeiuate failure. Niost recently, this has occumed with Wilmer Hutchins
ISD. where gross fiscal mismanagement and corruption eventually led to the intervention

of state auditors and court orders.> Through the use of such aggressive oversight action

* Joshua Benion and Robent Tharp. State audit set for W-H: School leaders are corrupt. police chief tells
erand yusv, Dallas Morring Nevs, Auvgusi 25, 2004, pe. 1A: Kovach. Gretel. Wilmer board is overruled
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in other distnicis. the state can ensure that existing funds are properlv used and provide an
incentive for all districts 0 ensure that they are adhening to sound financial management
practices.

Finally, and perhaps most fundamentally. the best way to improve the efficicncy
and adequacy of anv system is through competition. Rather than providing education
funding to institutions and bureaucracies, the most equitable and efficient way 10 disperse
education dollars would be to empower parents with the ability to direct their children’s
education. Parenis know the educational environment where their children have the
grcatest opportuniiy o leam. By providing for public and pnvate school choice, the
Legislature can both improve the educational outcomes of the students liberated from
fatling government schools and provide an incentive for failing distncts and schools to
cither improve or shut down. “The reasonable conclusion is that private school tuition
subsidies force public schools into higher productivity.” See Caroline Minter Hoxbyv. The
Efjecis of Privaie School Vouchers on Schools and Studenis, in Holding Schools
Accountable 198 (Helen F. Ladd ed., 1996). Again, public and pnvate school choice can
be implemented 10 vastly improve the efficiency and adequacy of the existing system
without any additional expenditure of staie funds. All that is required is to put the most
or all of the existing funds spent per student direcily in the hands of parenis.

In sum, the relief ordered by Judge Dieiz is arbiwrary and capnicious because there
are manv ways thai the efficiency and adequacy of Texas schools could be improved
aside from more state funding. Many of these approaches could also lessen the supposed
need for distncts 1o tax a1 the maximum capped rate. Ulumately, even if this Coun

upholds Judge Diciz’s findings of fact and conclusions of law, it should modify the relief

Apnl 5. 2005. pe. I1B.
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granied and advise the Legislarure that thev are free to choose from a vanety of proposals

for improving Texas' educational system. including those suggested herein.
CONCLUSION AND PRAYER

Americans for Prospenty — Texas first asks this Court to reverse the lower coun
judement and. once and for all, extricate itself and the entire Texas judiciary from the
policy question of school finance. Short of that. we ask this Coun to reverse Judge
Diciz’'s ruling because there is no connection benveen spending per student and
educational outcomes. Furthermore. the overwhelming ewvidence indicates thai the
inadequacies and inefficiencies that exist in Texas® education sysiem arc pnmanly the
result of school districis” own failures and, secondanly, burdensome state mandates. not a
lack of siate funding. Finally. we urge this Court to. ai the very least. modify the relief
Judge Diciz granted, which amounts to judicial policymaking that puts the Legislature 1n
a straightjacket by requiring the most expensive. and arguably the least effective.
approzch to improving our education system. Even if it upholds Judge Dieiz's
deicrmination that the current system is inefhicient and inadequate, this Court should
make clear thai the Legislature may choose from among a wide array of policy proposals
to address this constitutional infirmity. many of which do not involve additional state

spending and the antendani increased tax burden on Texas families.

Respectfully submifted,

/e

MARCA.LEVIN
State Bar No. 24039611
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